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DEA SI ON AND CERTI FI CATI ON
CF REPRESENTATI VE

Pursuant to the provisions of Labor Code Section
1146, the Agricultural Labor Relations Board has del egated
It authority in this nmatter to a three-nmenber panel.

Fol lowing a petition for certification filed by the
United Farm Workers of America, AFL-CIO (UFW on March 16, 1977,
a representation el ection was conducted on March 22; 1977 anong
the agricultural enployees of Gourmet Harvesting and Packing
Conpany. The tally of ballots showed that the result was 435
votes for the UFW 12 votes for no union, and 5 unresol ved
chal | enged bal | ot s.

The Enployer filed timely objections to the election,
two of which were set for hearing: (1) that the Board erred in
conducting the el ection because the Enployer was a | abor
contractor and not an enployer under the Act; and (2) that the
UFW engaged in pre-election m sconduct consisting of three
I ncidents of violation of the Board' s access regul ation.

Subsequent to a hearing limted to the exam nation of

these issues, Investigative Hearing Exam ner (IHE) Suzanne



Vaupel issued the attached Decision in this matter, recomrending
that the objections be dismssed and the UFWbe certified.
Thereafter, the Enployer filed tinely exceptions to her recomended
dismssal of the objection that the Enployer was a | abor
contractor, along with a supporting brief.

The Board has considered the objections, the record and
the IHE's Decision in light of the Enployer's exceptions and brief
and hereby affirns the rulings, findings and

concl usions of the |HE, and adopts her recommendations. ¥

v No party excepted to the IHE' s reconmendation that the

obj ection regarding access violations be dismssed. The alleged
viol ations consisted of organizers' entry into a parking area where
workers went to be paid at the end of théir work day. The parking
area was adjacent to one of the Enployer's fields. Sone 10-12 crews
reported to the parking area to be paid over a span of several
hours. UFW organi zers waited outside the parking area and entered
it to talk to enpl oyees each time a new crew arrived to be paid
Thus, their entrances to the property spanned several hours.

The |HE did not reach the question of whether such staggered
access to separate crews at the end of each crew s work day was
Bern133|ble under the access regulation 18 Cal. Admn. Code Section

0900 (e) (3) (a) and &4) (a) because she found no evi dence that the
al | eged ‘excess access affected the enpl oyees' free choice of a
col l ective bargaining agent. Wile we agree with the IHE s
conclusion, we find also that there was no access violation under
the circunstances of this case. .

Regul ation Section 20900( e) (4) (fA) provides that "[a] ccess
shall be limted to two organizers for each work crewon the
property...." Section 2 900(e1 (3)(a) provides that "[ol rganizers
may enter the property of an enployer for a total period of one
hour....after the conpletion of work to nmeet and talk wth
enpl oyees in areas in which enployees congregate...." Qearly the
right” of access to each crew is neaningless it organizers can enter
the property for only a single one hour period at the end of the
work day in cases where the work days for each crew end at
staggered times over a period of several hours. A single hour of
end- of - day access woul d Pern1t access to only one or two crews
instead of the 10 or 12 to which access was sought. The conduct of
union organizers in entering the parking area as each crew finished
work and reported to be paid, was a reasonable and appropriate
interpretation of the access regul ation which conprom sed the
union's interest in obtaining access to the crews as tha%,conpleted
work with the Enployer's interest in limting the time which
organi zers spent on the property and avoi ding work disruption
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The Enpl oyer contends that "[t] he sole question
presented is whether Gournet Harvesting and Packing Conpany is a
| abor contractor as defined by California Labor Code Section
1682. If the conpany fits within the definition of a farmlabor
contractor, it is excluded fromthe definition of an enployer
under 1140.4(c). . . . " W have previously rejected precisely
that argunment in Kotchevar Brothers/ 2 ALSB No. 45 and Napa Val | ey
Vineyards, 3 ALRB No. 22. \here an entity which holds a | abor
contractor's license performs functions beyond the supplying of

| abor for a fee to such an extent that it assumes the primry
enpl oyer relationship to the enpl oyees, we have found the entity
to be an enployer within the meaning of Labor Code Section
1140.4( ¢ ) .

The enpl oyer argues that Labor Code Section 1682 2 is
a licensing statute and nust be construed |iberally to protect
farmlaborers fromlabor contractor abuses. The same principle,
however, applies to construction of the coverage of the ALRA which
has as its purpose the encouragenent

2 Section 1682( b) provides:

"Farm | abor contractor" designates any person who, for
a fee, enploys workers to render personal services in
connection with the production of any farm products
to, for, or under the direction of a third person, or
who recruits,' solicits, supplies, or hires workers on
behal f of an enpl oyer engaged in the ?romnn? or
produci ng. of farm producf's, and who, for a fee,
PrOV|des In connection therewith one or nore of the

ol I owi ng services: furnishes board, |odging, or
transportation for such workers; superyvises, tines,
checks, counts, weighs, or otherwi se directs or
measures their work] or disburses wage payments to such
per sons.
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and protection of the rights of farmworkers to organi ze and
bargain collectively with their enployers. Mreover, Section
1140.4 (c) itself requires that the definition of agricultural
enpl oyer be "liberally construed."

The interpretation urged by the Enployer, that anyone who
falls within the broadest reading of Section 1682 cannot al so be an
enpl oyer within the meaning of Section 1140.4(c) of the ALRA
creates & conflict in acconplishing the goals of the two statutes
where there need be none, and sacrifices the interpretation of one
to the other. On the other hand, our finding, that an entity which
meets the definition of a |abor contractor in Section 1682 is
neverthel ess an enployer if it performs certain functions beyond
those of a labor contractor, does not interfere with protections
afforded to farmmorkers under Section 1682 et seq.

The Enployer's interpretation of the two statutes
woul d render neaningl ess many of the categories which the
legislature explicity included within the definition of an
agricultural enployer in Section 1140.4( c) . That section
provi des:

The term"agricultural enployer" shall be .
|iberally construed to include any person acting
directly or indirectly in the interest of an
enpl oyer in relation to an agricultural

enpl oyee, any individual grower, corporate
grower, cooperative grower, harvesting

associ ation, hiring association, |and management
group, any association of persons or
cooperatives engaged in agriculture, and shal

I ncl ude any person who owns or |eases or nmanages
| and used for agricul tural purposes...
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Qur experience has shown that entities such as cooperative growers,
harvesting associations, hiring associations, and |and managenent
groups frequently are |icensed | abor contractors, A broad excl usion
of any entity holding a |abor contractor's |icense would nullify
the specific statutory inclusion of these categories of enployers.

Finally, our interpretation of the [abor contractor
exclusion is consistent with the legislative goal of encouraging
stability in farmlabor relations in California. The statutory
exclusion of farmlabor contractors, and the provision that the
enpl oyer engaging the farm/|abor contractor shall be deened the
enpl oyer of the contractor's enpl oyees serves the goal of stability
by fastening the bargaining obligation upon the entity with the
nmore permanent interest in the ongoing agricultural operation. The
factors which we consider in determning that an entity which is
licensed as a |abor contractor is nonetheless a statutory enpl oyer
are indicia of that permanent interest and provide a basis for a
nmore stabl e bargaining relationship. W conclude that it serves the
statutory purpose to consider such an entity to be the prinmary
enpl oyer.

In this case, the IHE properly found that although the
Enpl oyer, inits role as a | abor contractor, supplied |abor to sone
growers, its business, taken as a whole, was that of a custom
harvest er-packer-marketer. It not only assuned full responsibility
for harvesting crops such as asparagus, onions and melons, but also
sub-contracted for the transportation of the crops to its |eased
packing shed, supplied all packing
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materials and packed the crops, and arranged for marketing and
shipping of the crops. Its fee consisted of the cost of al
materials and | abor supplied plus a percentage of that total as
its profit. It therefore transcended the limted |abor
contractor role and became an agricultural enployer under within
the meaning of Section 1140.4(c) of the Act.

In view of the above findings and conclusions, and in
accordance with the recommendation of the IHE, the Enployer's
obj ections are hereby dismssed, the election is upheld and
certification is granted.

CERTI FI CATI ON OF REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes
have been cast for the Lhited FarmVWrkers of Awrica, AH.-AQ and
that, pursuant to Labor (bde Section 1156, the said | abor
organi zation is the exclusive representative of all agricultural
enpl oyees of Gournet Harvesting and Packi ng Gonpany, for the
pur poses of col |l ective bargaining, as defined in Labor (de Section
1155.2( a) , concerni ng enpl oyees' wages, working hours and ot her
terns and conditions of enpl oynent.

DATED Mrch 29, 1978

EA DA BROM ha rnan

RBERT B HJICH NSON  Menber
RONAD L. RJZ Menber
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CASE SUWARY

Gourmet Harvesting and Packing (UFW Case No. 77-RC 14-C
- 4 ALRB No. 14
| HE Deci si on

After an election won bX the UFW a hearing was held on two
EanoYer obj ections: ) that the Board erred in conductin
the election because the Enployer was a | abor contractor and,
not an enployer under the Act; "and (2) that the UFWengaged in
pre-el ection msconduct consisting of three incidents of
violation of the Board' s access regul ation.

The I HE found that although the enployer held a |abor contractor's
| i cense and perforned sone functions characteristic of a |abor
contractor, Its business, taken as a whole, was a harvest-through-
market operation and in this capacity the enployer functioned as
nore than a |abor contractor. It was therefore an enpl oyer under
the Act. The enployer filed exceptions to this finding.

The I HE al so found the al|eged access violations involved UFW
organi zers entering a parking area where enpl oyees reported to be
aid at the end of "their work day. Since the work ending tines
or the several crews were sta%gered over a several hour period,

the organi zers entered the parking area several times over that
period as each new crew arrived. The | HE reconmended that the
pb{ectlon be overruled on the ground that the access taken did not
interfere with enployees' free choice of a collective bargaining
representative. party filed exceptions to this recomrendation.

Board Deci sion

The Board affjrmed the I|HE's finding that the Enplqyer s an
enpl oyer within the neanln% of Section 1140.4(c) of the Act since
t he Enpl oyer was a custom harvester-packer-marketer. The Board's
di scussi on reconciles coverage of such enployers under the ALRA
with coverage by Labor Code Section 1682 et Seq., the |abor
contractor [icensing statute.

The Board al so stated, in dicta, that it did not find the incidents

of staggered access to separate crews at the end of each crew s
work day to be violations of the Board's access rule.
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STATE CP CALI FCRN A
ACGR QULTURAL LABCR RELATI ONS BOARD

In the Matter of:
QOURMVET HARVESTI NG & PACKI NG CO.

Enpl oyer, Case No. 77-RC 14-E
and

UN TED FARM WORKERS COF
AVER CA, AFL-A Q

Petitioner.

Scott A WIlson, Inperial Valle
Veget abl e G- owers Association, for

Enpl oyer .

Tom Dal zel |, for United Farm
Wrkers of Anerica, AFL-CQ

DEAQ S ON
SWZANNE VALPEL, Investigative Hearing Examner: This
case was heard by ne on Novenber 14 and 15, 1977 in H Center,
Galifornia. Arepresentation election was held at Gour net
Harvesti ng and Packi ng Gonpany on March 22, 1977. The tally of

Bal |l ots showed the follow ng results:

United Farm Workers 435
No Union 12
Unresol ved Chal | enged al l ots 5
Total Valid Votes 452

Gour net Harvesting and Packi ng Conpany (hereafter "the conpany"
or G&P) filed tinely objections to the election. n July 14,

1977, the Executive Secretary set the foll ow ng objections for



hearing and di smssed the renai ni ng obj ecti ons:

1. The Lhited FarmVWWrkers Unhion, through its agents,
took access to enployer's fields at tines other than those provided
for by the access regul ations on the foll ow ng occasi ons, whi ch
resulted in coercion and restraint of the workers right to freely
deci de whether or not to organize into a union:

a) On February 26, 1977, UFWorgani zer Yol anda
Pacheco at 6:30am entered the conpany's field and canpai gned,

b) O March 19, 1977, at 11:30 a.m while work
was in progress, WWorgani zers Linda Manni ng and Yol anda Pacheco
refused to renove thensel ves and their cars fromthe conpany's
fields.

c) nh March 21, 1977, from6:00 am to 8:30am
UFWor gani zers Li nda Manni ng and Arturo Mendoza stayed in the
fields while work was in progress and canpai gned for the UFW

2. The Agricultural Labor Rel ations Board acted
I nproperly by conducting an el ecti on anong the workers of a | abor
contractor who is not an agricultural enployer as defined fay the
Agricul tural Labor Relations Act,

Al parties were represented at the hearing and were
given full opportunity to participate in the proceedi ngs. Post-
hearing briefs were submtted by each party. Won the entire

record, including ny observation of the deneanor of the w tnesses



and consideration of the briefs submtted by the parties, | nake

the follow ng findings of fact and concl usi ons of | aw

. JIRSOCITN

The conpany chal |l enges the Board' s jurisdiction over
It, contending that it is a labor contractor and thus not an
agricultural enpl oyer wthin the neaning of the Agricultural
Labor Relations Act, Jurisdiction over the conpany, therefore,
wll be established only if | find that the conpany is an
enpl oyer wthin the neaning of the Act, S nce this point is at
issue, | wll not nmake a finding here.

Nei ther party chall enged the Board' s jurisdiction over
the hited FarmWrkers of Arerica, AFL-AQ (URW. Accordingly,
| find that the UFWis a | abor organi zation wthin the neani ng of
Labor Gode 81140, 4(f).

1.  ALLEED EXCESS ACCESS

F ndi ngs of Fact

Evi dence was presented on the three incidents of
al | eged excess access which were set for hearing. The conpany
wtness also alluded to other incidents in February and March,

1977. Since no other incidents were specified in the objections
petition or were set for hearing, | cannot consider them here.?

¥ 8 cal. Adnin. Code §20365(g) (1976)
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Harol d Rochester, harvesting supervi sor and vi ce-
presi dent of Gournet Harvesting, testified that he observed UFW
organi zers during the pre-el ecti on canpai gn whil e he was
di spatching crews. n February 26 he observed Yol anda Pacheco,
whomhe identified in the hearing roomand whomhe knew to be
enpl oyed by the UFW canpaigning in the fields of Gournet Farns
one-hal f hour after work started. She renained for two hours,
tal king to workers who stopped and |i st ened.

O March 19, Rochester observed UFWorgani zers Li nda
Manni ng and Yol anda Pacheco in the sane field at about 8:00 a. m
Bot h organi zers renai ned about five hours passing out |eaflets and
canpai gni ng anong workers. He asked themto | eave and t hey
responded that they had the right of access and the right to talk to
workers. Rochester replied that they were violating the access rul e
and he nade a citizen's arrest in the presence of a deputy sheriff.?
The arrest incident took place at about 1:00 p.m and | asted about
twenty mnutes. Rochester testified that two to three crews were
being paid inthe fields at that tinme, and one crew was wor ki ng,
cutting asparagus. The cl osest enpl oyees who were working were
about 25 yards fromthe area where the arrest took place. Qhers
were about 200 yards away. Sone of those who were worki ng observed

the incident and others continued worki ng.

2 M. Rochester was unclear as to whomhe had arrested. He
|ater testified that he arrested Linda Manning and Art Mendoza.



Oh March 21, 1977, Rochester observed Arturo Mendoza wth
Ms. Pacheco and Ms. Manning in the sane fields. He testified that
he saw themwhen he arrived at 8:00 or 8:30 a.m and that

they renai ned three hours in the norning and two hours in the
afternoon.¥ According to Rochester, about 35 enpl oyees were

working in the field in the norning and they conti nued wor ki ng
except when the organi zers tal ked to them work was fini shed by
about 1:00 p.m

Rochester stated that all three incidents occurred at the
sane | ocation, a stack yard in the corner of an 80-acre asparagus
field. There were stacks of bail ed asparagus ferns and several
trees inthis area. Ffty to sixty percent of G&P s crews were
paid in the stack yard daily after they finished work. The crews
woul d finish work at various tines, wth the first asparagus crews
comng in at about 9:30 or 10:00 aam and the last crews arriving
between 3:00 and 4:00 p.m G¥P had about 20 crews working in
asparagus, so approxinmately 10 to 12 crews cane to the stack yard to

be paid. It took about 20 mnutes for each crewto be paid.

3 (n cross-exaninati on, Rochester was questioned about an earlier

decl aration that was submtted to the Board (UFWExhibit 1), which
he had used to refresh his nenory. This declaration stated that on
March 21, the organi zers were in the fields from6:00 to 8:30 a.m,
rather than fi ve hours beginning at 8:00 a.m Wile this di screpancy
could put the wtness' testinony into question, no credibility

resol uti on need be nade here.



The testinony of UPWorgani zers, Mria Lui sa Pacheco
(whom M. Rochester had poi nted out as Yol anda Pacheco) and Art
Mendoza did not differ greatly fromthat of M. Rochester, but
It did create a different picture. M. Mndoza drew a di agram
of the stack yard # which showed that the yard was bounded by
roads on two sides and separated fromthe asparagus fields by
asparagus fern stacks which were about 12 feet high. There were
several trees and a trash trailer in the area. The workers knew

this area as los arboles, "the trees." They woul d arrive i n buses

or their ow cars to be paid and would park in this area.

Both organi zers testified that they would arrive
between 9: 00 and 10: 00 in the norning and would go into the area
only when the buses and workers were there. Wien no crews were in

| os arbol es, the organi zers waited outside the area. They both

stated that they were never in the fields when enpl oyees were
working. M. Pacheco stated that neither Rochester nor

A fred Medrano, who paid the workers, had asked themto | eave

before the day of the arrest. ¥ The arrest took place in the

stack yard.

4 UPWExhi bit 3.

5 M. Mndoza testified that the arrest took pl ace on the da
before the el ecti on which woul d be March 21, 1977, and that this
was reflected in the police report. M. Rochester testified that
the arrest occurred on March 19, 1977.



Anal ysi s and (Goncl usi ons

Section 20900(e) (3)(A) of the Board's regul ations ¢ states
that organi zers may enter the property of an enpl oyer for a total
peri od of one hour after the conpletion of work to neet and talk wth
enpl oyees in areas in which enpl oyees congregate. Section
20900(e) (4) (A provides that access shall be limted to two
organi zers for each work crew up to 30 and there nay be one
addi tional organi zer for every 15 additional workers. Molations
of these rules nay constitute grounds for setting aside an
el ection where such conduct affected the results of the el ection.”
The Board has declined to set aside el ections where excess access
taken by g | abor union could not have affected the results of the
el ection.

In order to set aside an el ection on the basis of an
excess access obj ection, two findings nust be nade: first, that
such viol ations occurred; and second, that the violations coul d have
affected the outcone of the el ection.

The UFWargues that a staggered finishing tine shoul d
result inaright to access at staggered tines. S nce the crews were

coining into the stack yard to be paid any tine from9: 30

¥ 8 @l. Adnin. Code §20900 (e) (3) (A (1976).
78 Cal. Admn. Code §20900 (e) (5) (B) (1976).
¥  Dessert Seed Conpany, Inc., 2 ALRB Nb. 53
(1976); KK Ito Farns 2 ALRB No. 51 (1976) ; John
V. Borchard Farns, 2 ALRB No. 16 (1976).




until 4:00, one hour of access would only give the organi zers an
opportunity to talk to a fewof the approxi nately 20 crews.

The issue of post work access when crews finish work at
different tines has not been addressed by the Board. Wiile the
access rul e provides for only one hour of access on the enpl oyer's
property after work, it also provides that at | east two organizers
nay be on the enployer’s property for each work crew In this case,
therefore, approximately 40 organi zers coul d take access to talk to
the 20 crews. There was no singl e hour, however, in which
organi zers coul d exercise this right.

Wiile this situation calls for an interpretation of the
access rul e which woul d bal ance fairly the rights of the parties,
such an interpretation is not necessary here. Gonsidering only the
evi dence submtted by the conpany, the record does not reflect
conduct that coul d have affected the outcone of the election. M.
Rochester recounted three incidents of alleged excess access. Al
of these, he indicated, were in an area where workers get paid. The
only disruptions alleged were that workers stopped to |isten when
the organi zers spoke to themand that sone nenbers of one crew
st opped wor ki ng and observed M. Rochester naking a citizen' s arrest
of two organizers. M. Rochester's testinony that organi zers
I nterrupted work of the enpl oyees was inconsistent wth his
statenent that all 3 incidents took place in the stack yard, an area

where workers cane to get paid after conpl eting work.



No evi dence was submtted to showthat the alleged
excess access coul d have affected the enpl oyees' free choi ce of
a col | ective bargaining agent.¥ Nothing in the record indicates

that the all eged msconduct coul d have had an inti mdating i npact on
enpl oyees or that it resulted in coercion or restraint. Nor was an
opposi ng uni on di sadvant aged by the all eged conduct. To the
contrary, it appears that the organi zers took access on the
enpl oyer's property in a non-di sruptive nanner by concentrating
their activities in an area anay fromwork areas. Such access woul d
seemto mnimze the possible disruptions. Further evidence that
the conduct of the organizers was not disruptive was denonstrated by
the fact that they were not asked to | eave until, at nost, three
days before the el ection, even though they had been seen organi zi ng
at Gournet Farns for at least a nonth earlier.

S nce the record reflects no conduct whi ch coul d have
affected the free choi ce of a collective bargaining representative,
| dismss this objection.
1. THE BMPLOYER | SSLE

FH ndi ngs of Fact

1. The Conpany

Gournet Harvesting and Packing contends that it is a

| abor contractor and therefore not an agricul tural enpl oyer

within the meaning of the Agricultural Labor Relations Act.

9 See KK Ito Farns, 2 ALRB No. 51 (1976).

19 Labor Code §1140. 4(c).



The conpany argues that its year-round operations prinarily
i nvol ve providing field labor to various farner clients.

The petitioner contends that G&P is nore than just a
| abor contractor, since it provides full services including
weedi ng, thinning, harvesting, packing and sales. The "whol e
activity" of the conpany, petitioner argues, brings G8P within
the definition of an agricultural enpl oyer under the Act.

The facts concerning the conpany are |argely undi sput ed.
Gournet Harvesting and Packing is a Galifornia corporation,
Incorporated in ctober, 1974. The Articles of Incorporation |ist
the conpany's prinary purpose as harvesting and packing and its
general purpose as the busi ness of selling, shipping and
transporting agricultural products. The original directors of the
conpany were Janes Enis, Rchard Enis, and David R Dotson. The
original officers of the corporation were R chard Enis, President;
Janes Enis, M ce-President; Harol d Rochester, Treasurer; David
Dotson, Secretary. |In February, 1976 the new officers were R chard
Enis, President; Harold Rochester, M ce-President; Janes Enis,
Secretary-Treasurer. (onpany headquarters are at 1399 Forrester
Road, H Centre, Galifornia. The conpany is licensed as a farm
| abor contractor by the Sate of Galifornia and the U S Depart ment

of Labor.

U Enpl oyer Exhibits 1, 1A and IB
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2. Services JQfered

The conpany has the capacity and facilities to offer a
variety of services. It nobilizes workers and crews as needed. It
al so | eases four packing sheds. Two of these are used for packing
asparagus and two are equi pped to pack oni ons and cant al oupe.
During the year preceding the filing of the petition, the conpany
had thirty-two clients. 'The clients were diverse, ranging froma
| abor contractor to farmng conpani es such as
Gournet Farns, daussen Fickle, La Brucherie, and Galifornia

w1z

ice. The types of services varied fromspot jobs, to

"full services" which included V\eegg'/ ng, thinning,
harvesti ng, packi ng and narketi ng. =

A though M. Enis testified that any client mght
contract for any one or conbination of services, his testinony
indicated a pattern in the services rendered whi ch depended on
the crop involved. Generally, the services provided for each

crop were as foll ows:
14/

a) Asparagus: harvest, pack, narket.

b) nions, cantal oupe: weed, thin, harvest, pack,
nar ket .

These i ncl uded war ehousi nP, provi ding buses and trailers, and
furni shing | abor for mscel [ 'aneous j obs.

¥ @®8P has no witten contracts for its work. It does keep
runni ng cost accounts (discussed at page 15, infra) and billing
i NvVoi ces.

14 Testinony was anbi guous as to whet her GP al so weeds and thins
asparagus. On direct examnation, M. Enis stated the conpany did
weedi ng, thinning, harvesting, packing and nmarketing for Gournet
Farns 1n onions, cantal oupe, and asparagus. Qn cross-examnation
he stat ?d @GP did no pre-harvest work 1n asparagus that he was
awar e of .
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c) Garlic: weed, thin, harvest, transport to narket or
st or age.

d) PFckles: weed, thin, harvest, bul k pack, forward
for processing.

e) Gourds: weed, thin, harvest.

f) Tomatoes: weed, thin, sonetines provide | abor for
nechani zed harvesters.

g) Lettuce, broccoli, sugar beets, cotton: weed, thin.

G8P operates eight or nine nonths out of the year. The
aspar agus har vest -t hr ough- nar ket operati on occurs between January and
March. The cantal oupe "t hrough shed" operation occurs in the spring
and again in the fall. The harvesting and packi ng of onions occurs in
md-April. Weding services are provided nost of the year.

M. Enis indicated that G s peak work was during

the asparagus harvest, when they nobilize all their field crews. ¥

The asparagus season |asts six weeks to two nonths. QP actively
solicits harvest and packi ng busi ness fromasparagus growers at the
begi nning of the season. Two years ago G8P had t he busi ness of three
growers. During the year preceding the election, Gournet Farns was

G8FP s only client in asparagus.

5 At the heari n%, hiring and firing of workers was not di scussed. M.
Enis testified that G8P "nobilizes” its crews. Fomthis _
description, an inference coul d be nade that GHP exerci ses discretion
inhiring and firing. Such a finding is not pivotal, however, since
nost | abor contractors operate in this nanner, as do agricultural

enpl oyers.
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3. The Asparagus QOperation

The services which GH&P provides in asparagus were
explained in the testimny and exhibits concerning their one
asparagus client in 1977, Gournet Farms. Full services were
provi ded from harvesting through sales.

a) Field Wrk

Field workers arrive at the job in GH&P buses or in their
own cars. The conmpany owns thirteen buses for transporting workers
and two flatbed trucks which are used for transporting 'portable
toilets and for other m scellaneous purposes.

The conpany supplies the hand inplements used by
the workers.® |n asparagus, this means cutting knives and

wheel barrows (known as "burros") which are used to carry boxes to
the end of the fields. GH&P supplies the field boxes and charges
the client for themat the end of the season
Wth the field workers, the conpany provides supervision.
A foreman and sometines an assistant foreman are provided with
each crew. Additionally, the conpany enploys a harvesting
supervisor. The grower may al so have forenmen in the field.
Gournmet Farns enploys a "grower" who has two foremen under him
Generally, no field decisions are necessary after a
grower calls in GH&P to harvest the asparagus. The decision

1/ Mpst of GH&P's field work is in |abor intensive crops, where
| arger equi pnent is not used.
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as to when the asparagus wll be harvested is actual | y nade nuch
earlier, when the grower decides to cut the asparagus fern. Qhce
the harvest has begun, each field is cut every day. If a change in
the cutting procedure is necessary, however, such a decision would
be made by the G8P crew foreman. Thi s deci sion woul d then be
reviewed at two levels by Gournet Harvesting and finally by the

gr ower .

Field workers are paid by Alfred Medrano, al so

known as "Chassis." Taxes are deducted fromthe workers' pay.”
The conpany enpl oys a payrol | nanager, two to three bookkeepers,
two to four secretaries (depending on the tine of year), and an
of fi ce manager to keep necessary records.

b) Shed Wrk

The conpany arranges for the asparagus to be trans-
ported fromfield to shed by i ndependent contractors. This

cost is passed on to the client.¥®
G8P | eases two sheds for packing asparagus.® Its

shed workers are covered by coll ective bargai ni ng agreenent s

under the jurisdiction of the National Labor Relations Board. 2%

I The pay scal e can vary dependi ng on the grower.

31_ The conpany nakes siml ar arrangenents when working in
onions and cantal oupe. It does not own the trucks necessary
for this hauling.

B e of these is owned by Gournet Farns and | ocated at 1399
Forrester Road, the sane address as the nain office of both Gourmet
Farns and G&P.

2. The two rel evant contracts covering al| G&P shed workers in
age four sheds, were submtted into evidence as UFWExhi bits 11 and
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During the payrol|l period preceding the filing of the petition,
QP enpl oyed 291 people in the sheds. This nunber incl udes
bunchers, packers, sorters, utility workers,?Y checkers,

stanpers, button girls, press operators, forklift operators,
supervi sors, a receiver, a naintenance worker and | oaders. G&P
purchases t he pack-out boxes used in the sheds and passes the
cost on to the client.
c) Marketing

@GP al so provides narketing and sales services. It is listed
as a shi pper of asparagus, onions, and |lettuce in the B ue Book,
the "industry bible" according to M. Enis. Produce is narketed
either under the G8P label, or the grower's own label. The
conpany coordi nates the pick-up of the produce fromits |oadi ng
dock. ne sal esnan i s enpl oyed by the conpany.

4. Fees

Qients are billed on a "cost plus" basis. Al costs

of harvesting, packing, and sales are total ed and a percent age
of that anount is added as profit. For "through shed"
servi ces, G8P keeps a running account of all expenses and at

the end of the season presents a summary sheet to the

2l UPWExhibits 8 and 10 list "utility" as a category of shed
Tabor. It is presuned this neans utility workers.

-15-



tothe farner. 2 A "settlenent" is reached by subtracting the
total fee (cost plus percentage) fromthe client's share of the
revenue. 2. n occasi on, when the costs are especial ly high,
@GP requests an advance against the settlenent. This anount is
accounted for in the ultinate settl enent.

Vork other than the harvest-through-sales work is billed
in the sane nanner - totaling costs, then adding a percentage as

profit. The custoner is billed on a weekly basis for this work.

2L UPWExhibit 8 is a running account of costs involved in the
aspar agus harve_st—throu]g_h— nar ket OEer ation for Gurnet Farns during
the week preceding the riling of the petition. The first page
shows field costs. These costs include forenen, taxes, contract
haul i ng, bus expense, gas, oil, flats, and mscel | aneous in
addition to crew | abor. The second page shows shed naterial costs
for the followng itens:

Cart ons

O ates _

| nperial Gounty | nspection

Cali fornia Shipping Points Ins.

Leased Equi pnent

Chemcal Application

Vé¢stern G owers Dues

Shed Equi pnent Rent

Msc. Sapl es, Shock, Pads, Spacers
Ssc.

The third page shows shed | abor costs whi ch include supervisors,
utility workers, payroll taxes, fringe benefits and box repair in
addition to regul ar workers.

Z  Q@BP deternines the grower's share of the revenue by the
Iegrcent age of the total produce sol d which comes fromhis fields.

r exanple, if a grower owned one-third of the produce packed in
one day, he would be entitled to one-third of the revenue fromt hat
day mnus cost and percentage. If a grower w shed his produce to
be narketed under his own | abel, GHP woul d charge himtor the
addi tional costs involved in stoppi ng the packing |ines and
changi ng boxes.
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5. The dients

During the week preceding the filing of the
el ection petition, Gournmet Harvesting provided services for two
clients: Hubbard/La Brucherie and Gournet Farns. The services
included field work for both clients and full harvest-t hrough-
narket services for Gurnet Farns. The field work total ed 97
wor ker days over a three day period for Hiubbard/ La Brucherie and
127 worker days over a seven day period for Gournet Farns.

The har vest -t hr ough- mar ket services for Gournet Farns incl uded
3,656 workers cutting asparagus 2 and 291 shed workers.®
During the week preceding the filing of the certification
petition, 97 percent of the G®8P field workers perforned
services for Qurnet Farns.

Gournet Farns is a Galifornia corporation, incorporated
in My, 1976, for the primary purpose of purchasing, |easing, and
farmng real property. As of April 14, 1977, this conpany was not
conducting busi ness. The present directors are Robert F.
Beauchanp and Janes B. Beauchanp of Irvine, Galifornia and Janes
Enis of B Gentro. These three al so serve as chief executive

officer, secretary, and chief financial officer

2 UPWExhibit 9. Athough M. Hiutchins testified that these
figures represented the nunbers of workers enpl oyed, there nay be
a msunderstanding. |If these figures are treated as "worker
days," it produces an average of 522 workers per day in the
asparagus harvest. This nunber is closer to the 500 figure given
inthe certification petition for estinmated nunber in unit. The
conpany did not supply infornation on the size of the unit inits
response to the petition.

S UPWExhi bit 10.
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respectively. The principal executive office is at 1399
Forrester Road, H Centro, where Janes Enis is agent for
service of process.®

Gournet Farns owns an aspar agus packi ng shed
| ocated at 1399 Forrester Road in H GCentro. Gournet Harvesting
| eases this shed fromGurnet Farns. QGE&P has harvested, packed,
and nar ket ed asparagus for Gournet Farns for three years. It also
provi des pre-harvest-through-narket services to Gournet Farns in
oni ons and cant al oupe and mscel | aneous field | abor in these crops
and ot hers.

Anal ysi s and Concl usi ons

The question of whether Gournet Harvesting and Packi ng
Gonpany is an enpl oyer or |abor contractor goes to the basis of
the Board's jurisdiction in the case. The definition of "agri -
cul tural enpl oyer" provided by the Act is a broad one:
The term"agricul tural enpl oyer” shall be
liberally construed to include any person
acting directly or indirectly in the

interest of an enployer in relation to an
agricul tural enpl oyee, any

This informati on on Gurnet Farns was conpiled fromthe
testinony of Rchard Enis and a certified corporate statenent

whi ch the heari nP examner requested of the Secretary of State and
of which official notice is taken. The testinony elicited at the
hearing did not fully explore the rel ati onshi p between G#P and
Gournet Farns. R chard Enis testified that Gournet Farns is a
separate entity of which he owned no part. He denied know ng if
his brother, Janes Enis, is on the Board of Drectors of Gournet
Farns. | find that M. Enis” testinony |acks credibility on this
point, since he and his brother serve as president and secretary-
treasurer of Q&P respectively; since his brother is a director,
an officer and the agent for service of process of Gournet Farns;
agg since the principal office of both conpanies is at the sane
addr ess.
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i ndi vidual Gower, corporate grower,
cooperative grower, harvesting association,
hiring assocration, |and nanagenent group,
any associ ation of persons or cooperatives
engaged in aﬁrlculture, and shal | |ncIudeﬂl
any person who owns or |eases or manages <~
| and used for agricul tural purposes...

The conpany argues, however, that Gournet Harvesting and Packing
falls under the exception:

... but Fthe term"agricul tural enployer"]
shal | exclude any person supplying agri-
cultural workers to an enployer, any farm

| abor contractor as defined by 81682, and
any person functioping in the capacity of a
| abor contractor. =

A | abor contractor is defined by §1682:

(b) ‘Farmlabor contractor designates any
person who, for a fee, enploys workers to
render personal services in connection with
the production of any farm products to, for
or under the direction of a third person, or
who recruits, solicits, supplies, or hires
wor kers on behal f of an enployer engaged in
the grow ng or producing of farm products,
and who, for a fee, provides in connection
therewith one or nore of the follow ng
services: furnishes board, |odging or
transportation for such workers; supervises,
times, checks, counts, weighs, or otherw se
directs or measures their work; or disburses

wage paynents to such persons. 2

2 | abor Code §1140.4(c) .
B,

2 Labor Code §1682.
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The Board has been presented with a variety of cases in
whi ch the respondent has claimed that it did not neet the
statutory definition of enployer. The issue in three cases was
whet her or not a particular person or entity fell within the [abor
contractor exenption. In the first of these, Kotchevar Brothers,
ALRB No. 45, the Board |ikened the role of a labor contractor to

that of a mddleman - one who contracts with growers to provide
| abor when needed. Since his fee is normally a percentage
override of the actual cost of |abor, a |abor contractor is one
who col lects his fees and makes his profits fromthe | aborers
actual |y doing the work.

| n Kotchevar, the Board found that Ranse Wl ker, while a
| abor contractor, was sonething nmore as well. In addition to the
wine grape pickers, M. Wl ker provided the equipnent used in the
harvesting operations and assuned responsibility for getting the
grapes to the winery. H's fee constituted paynent for this entire
service, rather than sinply for the labor. The Board found that
Wal ker was a custom harvester and an agricul tural enployer within
t he meaning of the Act.

In Napa Valley Vineyards Co., 3 ALRB No. 22, the Board

again found that an agricultural entity could be a farm/l abor

contractor plus something nore. Gting Kotchevar, the Board found
that a farmlabor contractor was included within the Act's
jurisdiction where its duties and conpensation were beyond those of

a normal farmlabor contractor. |In a footnote, the
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Board noted the inpracticality of finding that a farml abor
contractor nust be excluded fromjurisdiction on that basis
alone, since it would be only a natter of sinple bookkeepi ng for
all agricultural enployers to supply |abor for a fee in sone
neasure and be |icensed as farml abor contractors.

The Board found that Napa Val |l ey M neyards perforned

substantial farmng operations, which qualified it as a |land
nanagenent group, in addition to the "spot jobs" which conforned to
nornal services provided by a farmlabor contractor. Looking to the
“whol e activity" of the conpany, the Board noted that the conpany
generally perforned all vineyard operations fromplanting through
harvesti ng; determned day-to-day operations and thus had the nost
i nmedi ate control over the workers, and their working conditions;
exercised its own initiative, judgnent and foresight in managi ng
the various owers' land; and had the authority to hire and fire
workers as well as nake and supervise daily work assignnents.
Inathird case, Cardinal Dstributing G., 3 ALRB

No. 23, the Board found that Jose Otiz was a | abor contractor and

not a customharvester. M. Qtiz provided workers for nanual
harvesting i n green onions, beets, parsley, cabbage, and carrots.
Unli ke the services provided by M. Vél ker in Kotchevar, M. Qtiz
only provided workers for manual harvesting and did not supply
addi tional services. Thus, the full extent of his services was

providing |abor for a fee.
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The dissent in Gardinal would find M. Qtiz a custom
harvester. The basis of this conclusion was that, according to the
enpl oyer's brief, M. Qtiz was paid on a pack-out basis at a rate
establ i shed i n advance of the harvest season, and that M. Qtiz
supervi sed the enpl oyees. n the basis of the "pack-out" form of
paynment, the dissent presuned that M. Qtiz provided trucks and
trailers. (Ewhasis added.) Neither the najority nor the di ssent
Identified any specific
service provided by M. Qtiz other than providing workers for
manual har vesti ng. ¥

In a recent case, Jack Sowells, Jr., 3 AARB No. 93, the

respondent clained to be a supervisorial enployee. The charging party
clained that the respondent was engaged i n ranch nanagenent services
and an enployer within the neaning of the Act. The record indi cated
that the respondent supplied nine different ranches wth | abor and
sone equi pnent. The services included general |abor, irrigation,
tractor driving, and pruning of citrus. The Board found that the
respondent exerci sed managerial judgnent, provided sone equi pnent and
recei ved a per-acre nanagenent fee and on this basis and the entire

record, he was an agricultural enpl oyer.

3 The record in Cardinal is significantly limted, since the
case went to the Board on exceptions to the regional director's
chal l enged ballot recommendations. The full record consists of
the regional director's recommendations and the enployer's
exceptions. No hearing was conducted in that case. The record did
not Indicate that M. Qtiz owed any equi pnent.

-22-



In each of the above cases, the Board anal yzed a nunber
of factors to determne whether an entity was an agricul tural
enpl oyer wthin the neaning of the Act. These factors necessarily
varied according to the type of services offered. In each case,
however, the basi c question decided by the Board was whet her the
primary busi ness was sonet hi ng nore than supplying | abor for a fee.
In Kotchevar, M. Vél ker not only supplied the w ne grape pi ckers,
but al so supplied equi pmrent and assuned responsibility for getting

the grapes to the wnery. ¥ In Napa Valley M neyards , the conpany

performed substantial farmng services, determned day-to-day
operations, exercised initiative, and judgnent in nmanagi ng the | and
of other owners, had i medi ate control over the workers, had the
authority to hire, and fire, and collected a fixed per-acre

nmanagenent fee. In Jack Sowells, the respondent exercised

nmanageri al judgnent, provided sone equi prent and recei ved a per-

acre nanagenent fee. M. Qtiz, in Cardinal Ostributing , provided

not hing nore than workers for nanual harvesting and therefore was
not an agricultural enployer wthin the nmeani ng of the Act.

In the case before ne, the conpany argues that its field
to shed haul i ng and the packi ng and narketi ng operations cannot be

considered in naking a determnation as to its | abor

3" The equi prent supplied by Vél ker consisted of the gondol as used
to transport grapes to the wnery. See Cardinal Dstributing Co.,
3 ALRB No. 23, (dissenting opinion).
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contractor status, since these activities are outside the coverage
of the ALRA To do so, the conpany contends, woul d be to use

evi dence of the conpany's busi ness operations over which there is no
ALRA jurisdiction in order to establish ALRA jurisdiction.

Thi s argunent confuses several issues by using the
concept of jurisdictionto limt admssible evidence. "Jurisdiction"
Is not atool of analysis which determnes the evidence to be
considered. It is a conclusion which can be reached only after
considering all relevant evidence. Both the NLRB and ALRB commonl y
| ook at every aspect of a respondent's business to determne which
enpl oyees, if any, they can properly assert jurisdiction over.3
Accordingly, | have considered all aspects of Gournet Harvesting and
Packi ng' s busi ness for the purpose of establishing the nature and
scope of the services of fered.

The conpany al so argues that the tine period beyond the
week in which the certification petition was filed shoul d be
considered in naking a determnation of |abor contractor status. At
the hearing, the UPWobjected to the introducti on of evidence of the
conpany' s activities outside the week preceding the filing of the

petition. | overrul ed the objection, holding

2 Eg., EnPI oyer Menbers of G ower- Shi per Veget abl e Associ ati on
of Central 4 |for nia, 230 NLRB 150 (1977); ol unbi ana Seed Go., 119
NLRB 560(1957) ; Associ ated Produce Distributors, 2 ALRB No. 47
(1976) and NLRB Case No. 20- Rv 1907 (1975); Mann Packing Go., Inc.,

2 ALRB No. 15 (1976); Carl Joseph Maggi o, inc., 2 ALRB No. 9 (1976)
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that all evidence concerning Gournet Harvesting and Packi ng's work
is relevant to the labor contractor issue. (onsistent wth this
ruling , | have considered evidence of G8P s year-round operation
to determne whether the conpany is an agricul tural enpl oyer.

Looki ng at the whole activity of Gournet Harvesting and
Packing, | find that its prinmary business is the harvest-through-
nar ket operation. The conpany has enphasi zed that the nunber of
clients requesting mscellaneous |abor is greater than the nunber
requesting full services and the nunber of nonths in which it
provi des mscel | aneous | abor is greater than the nunber of nonths
during which it operates the harvest-through-narket services.
Nevert hel ess , the vol une of business in the harvest-through- nar ket
operation, as indicated by the nunber of workers hired , the costs
i nvol ved, and the revenue generated , is far greater than the
vol une of business in providing mscell aneous services. For
exanpl e, the costs for one week of the harvest -t hrough- nar ket
operation total ed nearly $200, 000, while the fee (cost plus profit)
for "spot jobs" was under $7,000 in the sane week and under $6, 000

during a week considered "nore representative" by the enpl oyer.
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The foll ow ng chart conpares the vol une of business in
t he asparagus har vest -t hr ough- nar ket operation to the vol une of

busi ness in "spot jobs", or mscellaneous | abor:

Total Wirker Average Feld (ost to GBP Fees to dient

Days \Vor ker s (one week) Cost + 30%
Per day one week

Har vest - 3947 5229 $181, 690. 70
t hr ough- _ .
mar ket [3656 field [ $103, 187.94-fi el d costs,
(week wor kers, 291 shed $33, 253. 82-shed nateri al
endi ng a/ wor ker s] cost s,
3/ 13/ 77) $45, 248, 94- shed | abor cost ]
M scel | aneous
| abor (week
ending c/ $6665. 02
3/ 13/ 77) 229 33
M scel | aneous
| abor (week
endi ng Jul y $5675. 58
27, 1977) d/ 261 37

a/ UWExhibits 8, 9, and 10.

b/ See Footnote 24, supra.

¢/ WPWExhibits 6 and 7.

d/ Bl oyer Exhibit 2. The conpany submtted t hese

H gﬁr es for aweek it considered representative of its
wor K.
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Inits prinary business, | find that Gournet Harvesting
and Packi ng functions as substantially nore than a | abor contractor.
In addition to providing |abor for a fee, the conpany assunes
responsibility for hauling the crop fromfield to shed, packs the
crop, narkets the crop, coordinates pick-up for nmarket, and provi des
all necessary equi pnent and supplies to carry out these servi ces.
The conpany exercises i mediate control over its workers. It
exerci ses discretion over hiring and firing. It provides tw and
sonetines three | evel s of supervision. It keeps payroll records,
deducts taxes, and pays workers. G8P al so provi des the hand tool s
and field boxes which the workers use in the fields.

The conpany exerci ses conpl ete managerial responsibility
over its post-harvest operations. It contracts for field to shed
haul i ng; it purchases the necessary cartons and supplies; it
provi des packing and cooling services; and it naintains its own
sal es and narketing operation. Qnce a client has contracted for
packi ng and narketing, his or her only input is to deci de which
| abel his or her produce wll be narketed under.

The conpany's fee reflects the total harvest-through-

narket operation. Al costs, including |abor, supplies and
other services,® are totaled at the end of the season and a
percentage of the total is added as profit.

3 See footnote 22, supra.
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The record indicates that the conpany al so provides
m scel | aneous | abor or "spot jobs" to various clients. The
Board has noted ¥ that a finding as to whether or not a conpany
provides limted services does not preclude a finding that it
functions primarily in some other capacity. It would only be a
natter of sinpl e bookkeeping, the Board wote, for all agricultural
enpl oyers to supply labor for a fee in such a fashion as to qualify
for and be licensed as farmlabor contractors. Accordingly, | find
that the mscellaneous field | abor service offered by G&P is
incidental toits primary operation of harvest-through-nar ket
servi ces.

Havi ng found that G&P s primary business is the harvest -
t hrough- market operation and that in this capacity the conpany
functions as substantially nore than a | abor contractor, | find that
Gournet Harvesting and Packing is an agricul tural enployer wthin the
neani ng of the Act. Accordingly, | find that the Board has
jurisdiction over the conpany's agricultural enployees. | dismss the

conpany's objection that it is not an agricultural enpl oyer.

3 Napa Valley Mineyards, 3 ALRB No. 22 (1976) (footnote 5)
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RECCOMMENDATI ON

Based on the findings of fact, anal ysis, and concl usi ons,

| recommend that the respondent’'s objections be dismssed and that
the hited FarmVWrkers of Averica, AFL-AQQ be certified as the
excl usi ve bargaining representative of all agricultural enployees of
Gournet Harvesting and Packing Gonpany in the Sate of Galifornia.
DATED: February 8, 1978 Respectful |y submtted,

SWZANNE VAUPEL
I nvestigative Heari ng Exam ner
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